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In tlbe

States Court of Appeals
For til© Nmtli Circuit

Luther C. Hess and Alaska Juneau
Gold Mining Company^ a corporation,

Appellants,
> No. 13,533

M. P. Mullaney, Commissioner of Taxa-
tion, Territory of Alaska, Appellee.

Upon Appeal from the District Court for the
Territory of Alaska^ First Judicial District

BRIEF FOR APPELLANTS

OPINION BELOW
The opinion of the district court is found in 102 F.

Supp. 430 (R. 39).

JURISDICTION

This is an action which was brought for the purpose

of having refunded to appellants certain taxes on real

and personal property assessed against them under the

provision of Chapter 10, Session Laws of Alaska 1949,

as amended by Chapter 88, Session Laws of Alaska

1949, upon the ground that Chapter 10 is invalid. The

judgment appealed from is dated July 8, 1952, and the

notice of appeal was filed August 4, 1952 (R. 71). The

jurisdiction of the District Court was invoked under

the Act of June 6, 1900, c. 786, §4, 31 Stat. 322, as amend-

ed, 48 U.S.C.A. §101. The jurisdiction of this court

rests on §1291 of the New Federal Judicial Code.



QUESTION PRESENTED
Whether Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949, known as the Alaska Property Tax Act, imposing

a tax of 10 mills on real and personal property, is a

valid exercise of the taxing authority of the Territory

and whether the tax imposed is uniform and in con-

formity with §9 of the Alaska Organic Act, as amended,

with the Fifth and Fourteenth Amendments to the Con-

stitution of the United States, and the Civil Rights Act.

SPECIFICATIONS OF ERROR
The assignments of error (R. 103) may be summar-

ized as follows

:

1. The court erred in finding that Chapter 10, Ses-

sion Laws of Alaska, 1949, as amended by Chapter 88,

Session Laws of Alaska, 1949, does not in any manner

discriminate against or prejudice appellants.

2. The court erred in finding that the requirements of

equality of taxation under the Fourteenth Amendment

and of uniformity under §9 of the Alaska Organic Act

are not infringed by the provisions of the Alaska Prop-

erty Tax Act.

3. The court erred in its conclusion of law that the

provisions of the Alaska Property Tax Act permitting

municipalities to collect and retain the tax in the man-

ner provided in the several different ordinances of

municipalities and school districts and in permitting

them to disregard the tax altogether, if so inclined, did

not constitute an exemption from the Territorial tax.

4. The court erred in its conclusion of law that the

failure of local tax officials within municipalities, school
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districts and public utility districts to make assess-

ments and collections of tlie tax levied by the Alaska

Property Tax Act did not affect the validity of the Act

or infringe the requirements of equality and uniform-

ity.

5. The court erred in its conclusion that the omission

from the Alaska Property Tax Act of any provision

for a Territorial board of equalization to equalize as-

sessments as between the several judicial divisions in

the Territory does not violate the requirements of

equality and uniformity.

6. The court erred in its conclusion that the tax on

mining claims is valid.

7. The court erred in its conclusion that the optional

tax on boats or vessels under the provisions of Chapter

88, Session Laws of Alaska, 1949, is valid, and that the

intent of the Legislature in passing that amendment to

Chapter 10 was to classify all boats or vessels under five

tons registered net tonnage.

8. The court erred in making and entering its con-

clusion of law No. 7, which reads as follows

:

"7. Chapter 10, Session Laws of Alaska, 1949,

as amended by Chapter 88, Session Laws of Alaska,

1949, is valid, is not lacking in uniformity and
equality, and does not contravene Section 9 of the

Organic Act of Alaska (37 Stat. 514, as amended,

48 U.S.C.A. Sec. 78), the Civil Rights Act (R.S.

Sec. 1977, 8 U.S.C.A. Sec. 41), or the Fifth or

Fourteenth Amendments to the Constitution of the

United States."

9. The court erred in entering its judgment and de-

cree of July 8, 1952, dismissing the complaints of appel-



lants, with costs and disbursements taxed against them

and attorney's fees of $250.00 allowed to appellee.

10. The court erred in refusing to enter the proposed

findings of fact and conclusions of law requested by

appellants, which are set forth in the record (R. 55).

STATEMENT
This is an appeal by the plaintiff and intervenor be-

low from a judgment denying their claims for recovery

of taxes which had been paid under protest to appellee,

the Alaska Tax Commissioner. The action was insti-

tuted in the Fourth Judicial Division, Alaska, in June,

1951. The case was afterwards transferred to the First

Judicial Division at Juneau, and tried there. The taxes

were assessed for the year 1949. The taxpayers are own-

ers of a considerable number of mining claims, most of

which are unimproved or non-producing. The suit ques-

tions the validity of Chapter 10, Session Laws of

Alaska, 1949, which was a general property tax law en-

acted by that legislature.

A prior action, Hess v. Mullaney, 91 F.Supp. 139,

was instituted by these same appellants in 1950. This

was also in the Fourth Judicial District. In that action

they sought to restrain the collection of the tax and

upon the trial the court held the law to be invalid and

granted the injunction. Upon appeal this honorable

court, however, held that the remedy was not in equity,

but by an action at law and, therefore, reversed the

lower court. Hess v. Mullaney, 189 F.(2d) 417.

Thereafter, the taxes for the year 1949 were paid

under protest to the tax commissioner and this action



was instituted to recover the same. The amount paid by

the appellant Luther C. Hess, including interest, was

$729.80 (R. 50) and the amount paid by the appellant

Alaska Juneau Gold Mining Company, including in-

terest, was $761.00 (R. 51). It is admitted that these

taxes were paid under protest and that accompanying

the payment was a letter setting forth the grounds of

protest (R. 18, 38).

The answers of appellee to the two complaints deny

the defects in the law as alleged by appellants and set

up that the Alaska Property Tax Act under which the

taxes were levied is valid.

The trial was before the district court on January

23, 1952, without a jury. There was little controversy

as to the facts, and the record shows that certain evi-

dence and testimony was introduced in support of the

allegations of the two complaints. Pursuant to the re-

quirements of the tax act, the appellant, Hess, filed with

the territorial tax assessor a statement of his assessable

property. This is plaintiff's Exhibit No. 1. It shows that

to his unimproved or non-producing claims, the tax-

payer gave a valuation of $25.00 per each acre. The law

in question provides that the assessed value of certain

of such property "is hereby fixed at $500.00 per each

20 acres or fraction of each such claim. '

' It will be con-

ceded that the popular concept of a placer mining claim

is 20 acres ; and 1/20 of $500.00 is $25.00. The exhibit

also listed the number of acres in the several claims and

showed a great variation in the size of the several

claims. The total value fixed by the appellant on Ex-

hibit No. 1 was $58,013.46. The record shows that the

tax assessor fixed the valuations of each mining claim



at $500.00 for each claim, irrespective of its size or acre-

age content and the plaintiff's and the intervenor's tax

bills, as finally paid, were accordingly increased.

The intervenor similarly filed a statement of assess-

able real and personal property. This was intervenor's

exhibit No. 3A and shows a set of facts similar to the

foregoing. Further exhibits and testimony was intro-

duced by appellants. The appellee introduced one depo-

sition (R. 167). On February 18, 1952, the court ren-

dered an opinion holding that Chapter 10, Session Laws

of Alaska, 1949, as amended by Chapter 88, Session

Laws of Alaska, 1949, is valid and that the complaint

and complaint in intervention should be dismissed (R.

39). The appellants filed a motion for rehearing, which

was denied, and they then submitted to the court pro-

posed findings of fact, conclusions of law and decree (R.

64) . The court declined to sign these, and on July 8, 1952,

entered its findings, conclusions and decree in conform-

ity with the opinion of February 18, 1952 (R. 68) , there-

by dismissing the complaint and complaint in interven-

tion and taxing costs and attorney's fees against ap-

pellants.

SUMMARY OF ARGUMENT

The appellants contend that Chapter 10 of the Ses-

sion Laws of Alaska, 1949, as amended by Chapter 88,

is void for the following reasons

:

1. It is violative of the provisions of the Fifth and

Fourteenth Amendments to the Constitution of the

United States, and the Civil Rights Act, R.S. §1977,

§41Title8, U.S.C.A.;



2. It sets up a system of taxation which is not uni-

form and therefore is in violation of §9 of the Organic

Act;

3. The terms and provisions of the Act and the

amendment thereto are vague, uncertain, indefinite and

impossible of reconciliation, and, in some instances, in-

consistent with each other

;

4. The tax is not levied under a general law, as re-

quired by §9 of the Alaska Organic Act, and there is no

uniformity of levy;

5. There is no over-all or territorial board of equali-

zation, and therefore a taxpayer has no means of ascer-

taining through any administrative step which he can

take whether the tax levied upon his property is exces-

sive or whether the values are the same on his property

as on property of the same nature and value which

might be situated in another judicial division;

6. The part of the tax collected by municipalities,

school and public utility districts is to be used for local,

municipal or district purposes in which the territory

outside of such municipalities and districts derives no

benefit

;

7. The part of the tax collected by the Territory is to

be used for territorial purposes in which the municipali-

ties and school districts and the inhabitants thereof

benefit to the same extent as the residents of areas out-

side those municipalities and districts, thereby giving

a preference to the municipalities and districts as

against the outside areas;

8. The dates for assessments, valuation returns, pay-

ment, and the attachment of liens all vary as between
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the several groups and individual members of groups

of taxing districts, thereby giving different results;

9. The lien arising against real property within cities

and school districts upon which taxes have not been

paid is enforced in one manner while a similar lien aris-

ing against property outside of those taxing units is

enforced in an entirely different manner and in the one

case a two-year period of redemption is provided where

property is sold for unpaid taxes, while in the territory

outside of those districts no period of redemption what-

soever is allowed

;

10. There are different criteria for valuation of min-

ing property and boats as against other property;

11. There are substantial variations as to exemptions

between the different types of taxing districts

;

12. There is no method provided in Chapter 10 or in

any other law for equalization of assessments as be-

tween different municipalities or districts or between

any of these and the outside areas or of assessments in

outside areas in the different judicial divisions;

13. There is no uniform system of assessment ap-

peals
;

14. There are substantial differences in the personal

liability of taxpayers depending upon the taxing unit

in which their property is situated

;

15. There are substantial differences in the penalties

and interest charges to which different taxpayers are

liable, depending upon their taxing district. (This will

appear by an examination of the various city ordinances

introduced and a comparison of the penalties and inter-



est charges therein contained with those contained in

the Territorial tax law.)

16. Uniformity as required under the law is wholly

lacking, and the provisions of Section 4 of the Act ac-

tually exempt from the tax all property situated within

municipalities and school and public utlility districts

by permitting them to assess and collect the tax in their

own way, at their own rates, under their own ordi-

nances, and retain it, or to decline to assess or collect

any portion of it

;

17. The Alaska Organic Act (Act of Aug. 24, 1912,

c. 387, §1, 37 Stat. 512, 48 U.S.C.A. §21 et seq., as amend-

ed by the Act of June 3, 1948, c. 396, 62 Stat. 302, 48

U.S.C.A. §78) requires that

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws, and the assessments shall be accord-

ing to the true and full value thereof except that

unpatented mining claims and non-producing min-

ing claims which are also unimproved may be val-

ued at the price paid the United States thereof or

at a flat rate fixed by the legislature * * * " •

the Fourteenth Amendment of the Federal Constitu-

tion guarantees to all persons due process and the equal

protection of the laws ; the Fifth Amendment provides

that

"No person shall be deprived of life, liberty or

property without due process of law ; nor shall pri-

vate property be taken for public use without just

compensation";

the Civil Eights Act (Act of May 31, 1870, c. 114, §16,

116 Stat. 144, 8 U.S.C.A. §41) provides that all persons

within the jurisdiction of the United States "in every
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state and territory," shall be subject to "like punish-

ment, pains, penalties, taxes, licenses and exactions of

every kind, and to no other." The Alaska act results

in inequalities and discriminations which violate each

of these limitations;

18. The tax on unpatented and nonproducing min-

ing claims is not levied under the Alaska Property Tax

Act in conformity with the amendment to §9 of the Alas-

ka Organic Act, supra, and the alternative tax on boats

and vessels is also in violation of §9 of the Organic Act,

as amended.

.

ARGUMENT
Appellants' position is that the Alaska Property Tax

Act is invalid for the reasons stated in the Summary of

Argument and that the tax paid by appellants under

protest is an invalid and illegal tax and should be re-

funded with interest. The several reasons advanced in

support of the assertion of invalidity of the Act will be

discussed separately.

I. Is the Alaska Property Tax Act A Valid Act and Does

It Contravene the Uniformity Clause of §9 of the

Alaska Organic Act As Amended? (62 Stat. 302; 48
USCA §78.)

A. Are the standards of equality and uniformity de-

manded in §9 of the Organic Act and the Fourteenth

Amendment and Civil Rights Act fulfilled whether

they are the same or not?

The pertinent portion of §9 of the Alaska Organic

Act, as amended by the Act of Congress of June 3, 1948,

reads as follows:
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''All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws, and the assessments shall be accord-

ing to the true and full value thereof, except that

unpatented mining claims and non-producing pat-

ented mining claims, which are also unimproved,

may be valued at the price paid the United States

therefor, or at a flat rate fixed by the legislature,

but if the surface ground is used for other than

mining purposes, and has a separate and independ-

ent value for such other purposes, or if there are

improvements or machinery or other property

thereon of such a character as to be deemed a part

of the realty, then the same shall be taxed accord-

ing to the true and full value thereof."

The Fourteenth Amendment to the Constitution of

the United States provides:

"No State shall make or enforce any law which

shall deny to any person within its jurisdiction the

equal protection of the laws."

The Civil Rights Act (§1977 R.S., Title 8, §41,

U.S.C.A.) reads as follows:

"All persons within the jurisdiction of the Unit-

ed States shall have the same right in every State

and Territory and make and enforce contracts, to

sue, be parties, give evidence, and to the full and

equal benefit of all laws and proceedings for the

security of persons and property as is enjoyed by

white citizens, and shall be subject to like punish-

ment, pains, joenalties, taxes, licenses, and exactions

of every kind, and to no other."

This statute was enacted for the purpose of carrying

out the provisions of the Fourteenth Amendment.

The appellants contend that the Alaska Property
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Tax Act is void for many reasons, but particularly for

lack of uniformity. It is true that Section 3 of Chapter

10 purports to levy the tax on all property in the Terri-

tory within and without municipalities, school districts

and public utility districts, but it provides in Section 4

that taxes levied in municipalities, school districts and

public utility districts shall be assessed, collected and

enforced not under the Alaska Property Tax Act, but

in accordance with the ordinances and resolutions of the

various municipalities, school districts and public util-

ity districts in the Territory, and that the tax collected

may be retained by those taxing units. We claim that

the tax lacks uniformity for the reason that the pro-

visions of Section 4 of the Alaska Organic Act and the

other provisions of the Act virtually exempt from the

tax all property within municipalities, school districts

and public utility districts, and it withdraws from the

Tax Commissioner, the assessors and the boards of

equalization all power which they might otherwise have

to assess and collect the tax, or to exercise any authority

whatsoever regarding the action of the many municipal-

ities, school districts and public utility districts, and,

therefore, the tax is, in effect, levied on only a part of

the property within the Territory. This is a violation

of §9 of the Organic Act and of the Fourteenth Amend-

ment and the Civil Rights Act.

We concede that, as stated by the trial court in its

opinion (R. 43) citing Cooley on Taxation, 4th Ed.

§§260, 299, 303-4, "since it is uniformity of the burden

of taxation, rather than the method of imposing the

burden, that is essential, the constitutional requirements

of equality and uniformity do not apply to the method
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of procedure governing the levy, assessment and collec-

tion of taxes.
'

' But here we have no uniformity of bur-

den. There is no uniformity of levy. The law itself

levies the tax, but if the levy itself is a mere subterfuge

as to most of the property in the Territory, and the

operation of the law itself results in a tax on one man's

property and not on another's, it cannot be said to be a

uniform levy, or an equal burden.

In the very recent decision of the Supreme Court in

the case of Anderson v. Mullaney, 342 U, S. 415, at p.

418, the court speaking of another Alaska tax law, said

:

'We do not remotely imply that the burden is

Ion
the taxing authorities to sustain the constitu-

tionality of a tax. But where the power to tax is

not unlimited, validity is not established hy the

mere imposition of a tax/' (Emphasis supplied.)

The "mere imposition" of a tax, which the Alaska

Property Tax Act in §3 says is levied on all property

in the Territory, does not, of itself, establish its valid-

ity, if, in the next section of the Act, a means of escape

from the levy is sanctioned for all owners of property in

cities, school districts, and public utility districts. The

law must stand or fall by its results. The result of this

law is that the municipalities do not assess or collect

the tax. They ignore it (R. 115) (Ex. 4), and the law

itself permits them to ignore it. The proof in this case

on that point is the same as it was in Mullaney v. Hess,

189 F.2d 417, in which this court approved the dismissal

of an injunction case against the City of Fairbanks and

the Fairbanks School District because they had not

"provided by ordinance or otherwise for the collection

of the tax levied by the Act. '

' There is no question of
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classification here, for, as the lower court said in its

opinion, "a classification may not be based on geograph-

ical lines or mere location of the property. '

' But where

the law delegates to the municipalities and school dis-

tricts the option to assess and collect the tax under the

provisions of ordinances differing in essentials from

the Alaska Property Tax Act, and differing from each

other, or in effect to exempt all property within their

boundaries, the uniformity required is completely de-

stroyed.

It is true this exemption is not conferred on the cities

and school districts in express terms, but it is all left to

the municipalities and school districts by §4 of the Act,

and the Act itself withdraws from the Territory and its

taxing authorities all power to cause the tax to be as-

sessed and collected within these taxing units ; the tax

which is pretended to be levied under the provisions of

§3 of the Act.

This tax is supposed to be a general Territorial tax,

levied for the purpose of collecting general Territorial

revenue, to be paid into the general fund, for general

Territorial purposes. The Organic Act says all such

taxes shall be "uniform upon the same class of sub-

jects" and "shall be levied and collected under general

laws," and "upon assessments according to full and

true value thereof.
'

'

Again referring to Cooley on Taxation, 4th Ed., and

to the same section 260, supra, we read

:

"The constitutional rule as to uniformity looks,

it has been said, always to the object to be attained,

not, necessarily, to the mere manner or means of

reaching it.
* * * ?>
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Here we have the operation of the rule in reverse, for

the "object to be attained" seems to have been the ex-

emptions which actually resulted, notwithstanding the

declaration of a pretended levy in §3 of the Act.

The proof shows that practically half of the assess-

able property in the entire Fourth Division is within

the City of Fairbanks and the Fairbanks School Dis-

trict and that there are two other municipalities within

the Fourth Judicial Division ; that in the First Division

the property within the City of Juneau and the Juneau

Independent School District const;itutes more than

twice as much assessable property as in the whole of

the First Division outside of municipalities, school dis-

tricts and public utility districts, and that the City of

Ketchikan contains more than twice as much assessable

property as in the whole of the First Judicial Division

outside of incorporated cities, school districts and pub-

lic utility districts (R. 117, 122, 135, 143). Or, in other

words, that there is more than four times as much prop-

erty within the City of Juneau and the City of Ketch-

ikan and the Juneau Independent School District as

there is in the whole of the First Judicial Division out-

side of all incorporated cities, school districts and pub-

lic utility districts ; and that in the Third Judicial Divi-

sion, the City of Anchorage alone has almost twice as

much assessable property as in the entire Third Judi-

cial Division outside of incorporated cities, school dis-

tricts and public utility districts. The allegations of the

complaint that the property within these taxing units

constitutes two -thirds of the entire assessable property

in the Territory was abundantly proved.

The legislature has sought to circumvent the mandate
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of Congress that all taxes must be uniform upon the

same class of subjects and levied and collected imder

general laws.

Classification of property for taxation, if the classi-

fication has a reasonable basis and is not arbitrary, is

one thing, but exemption from taxation, whether direct-

ly provided in so many words or appearing upon the

face of the statute as a whole and from its operation,

as is the case in Alaska, is something quite different

and does not appear to square with either the uniform-

ity provision of the Organic Act or with the equal pro-

tection clause of the Fourteenth Amendment or with

the Civil Rights Act.

The Alaska Property Tax Act, if it had stated its ac-

tual purpose in the language of the Act itself, would

have simply levied a tax of 10 mills on all property

outside municipalities, school districts and public util-

ity districts, for Territorial purposes. If it had done

that in so many words, it would have been exactly the

same as the actual intent of the legislature and the ef-

fect of its so-called enactment and the results obtained.

The Act is surely in violation of the Fourteenth Amend-

ment and the provisions of the Civil Rights Act, for the

tax is levied for general Territorial purposes and under

its provisions and by its operation the tax burden falls

only upon those who own property in certain districts.

It falls only on those who own less than one-third of

the entire assessable property in the Territory. The

taxes collected in municipalities, school districts and

public utility districts are used by those districts for

certain specific purposes within those districts alone

and for the benefit and advantage of property owners
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in those districts alone. The property owners in munic-

ipalities and in school districts and in public utility

districts, through the use of the taxes they assess and

collect, obtain distinct and separate advantages by

means of those taxes, from those who own property

outside. In municipalities, for instance, the taxes go

for the improvement, health, well-being, order and pro-

tection of the property owners within the municipali-

ties. These are fire protection, street improvements,

schools, public buildings, sewers, water, public utilities,

and many other things which are enjoyed only by those

who live within the districts where the taxes are as-

sessed and collected. Those living outside those districts

get no benefit. Yet the inhabitants and taxpayers with-

in the municipalities, school districts and public utility

districts obtain the same benefits from the Territorial

revenues as those who live outside municipalities, school

districts and public utility districts. In fact, those who

live within municipalities obtain more benefits from

Territorial taxes than those who live and own property

in remote areas. Much of the Territorial money is ex-

pended within municipalities and school districts and

adjacent thereto. The intervenor, for instance, owns a

group of mining claims on an island in the First Ju-

dicial Division. It owns a power plant, a dam and trans-

mission lines at Annex Creek in a place not easily ac-

cessible from any incorporated city or school district

(R. 145). It is difficult to see what benefit the owners of

that property may obtain from the Territory which the

owners of property within municipalities do not also

share from the same taxes which may be contributed by

the intervenor under the provisions of this Act.
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Most of the Territorial services and the Territorial

institutions which are supported by Territorial taxes

are situated within municipalities and school districts

and much more readily available to taxpayers in those

districts than they are to the taxpayers who own prop-

erty remote from those districts. Therefore, there is no

merit in the argimient that those who pay municipal

taxes in, for instance, the City of Juneau, are in any

way contributing to the owners of property in the Ju-

neau district outside of the municipality and school dis-

trict. We cannot conceive of any property except per-

haps unproductive mining claims outside of munici-

palities, school districts and public utility districts

which does not already contribute largely to the Terri-

torial revenue. In fact, a very considerable proportion

of all Territorial revenue is now paid by owners of i

property outside of municipalities and school districts,

through means of license taxes and taxes on their pro-

duction.

The property of the intervenor at Annex Creek, for

instance, pays a very substantial tax to the Territory j

in the form of license taxes and also a very considerable
"

tax to the Federal government in the form of a license

to occupy public lands and transmit electric current

—$3,240.00, of which 25% goes to the Territory and an-

other 10% is expended on roads and trails in Alaska

(R. 147).

As we have stated, a legislature is generally allowed

quite wide latitude in the matter of classification of

property for the purpose of taxation, but we do not

know of any decisions of any courts which have upheld,

under a constitutional provision such as that contained
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in the Organic Act or under the Fourteenth Amend-
ment or the Civil Rights Act, a tax law which, through

subterfuge or otherwise, exempts a large part of the

property of the state or taxing unit from taxation.

If the assessor had omitted one or more parcels of

property from the assessment roll, that alone would not

necessarily affect the validity of the law, but here the

law itself is designed to eliminate most of the taxable

property in the territory, for notwithstanding the dec-

laration of a levy on "all property," it is left to the

property owners themselves in cities and other specified

areas acting through their elected councils to say

whether they will pay any part of the tax. If they say no

as they have said in all municipalities and school dis-

tricts, no tax is assessed or collected in those areas.

James Gray in his text "Limitation on Taxing Pow-

ers" at page 242, states the rule as follows

:

*

' Section 440. The principle of equality requires

not only that the burden of the state or its larger

subdivisions shall not be cast upon any part there-

of less than the whole territory benefited by the

burden ; but also that the proper burdens of a part

only shall not be assumed by the whole ; for if the

taxes which benefit a township only are assumed

by the whole county, or the debts of a city are as-

sumed by the state, the people who do not reside

within the territory benefited are, to the extent of

the added burden, taxed inequally."

There is cited in support of this authority, the case of

Root V. The Board of Education, 52 Ohio St. 589, 41

N.E. 135. In that case there was involved a law which

permitted residents of a school district in a county con-

taining a city of the first class which school district
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should not have high schools of a grade equal to those of

the city, to attend the high schools of the city. The coun-

ty commissioners were authorized to raise money to re-

imburse the city for the additional expense incurred

on account of such attendance by taxing the property

in such districts outside the city. This law was held to

be lacking in uniformity since the county was the tax-

ing district and only a part of the property of the

county was taxed. In our case the territory is the taxing

district but Chapter 10, Session Laws of 1949 is so de-

signed that the burden of the tax lies only on property

situated outside of municipalities, school districts and

public utility districts.

Mr. Gray in his work, supra, at section 434 quotes

with approval from another Ohio case as follows

:

"The character and purpose of a law, not less

than its constitutionality, are to be determined by

its operation and effect. If, in effect, its purpose is

one that concerns and its benefits are to be be-

stowed upon the people of an entire state, or the

people of a particular class in the entire state, as

we have already found to be true of the act in ques-

tion, then it is a law general in its character, and

if it seeks to impose taxation for the carrying out

of those purposes, then it would seem to follow that

such taxes are state taxes. They are for govern-

mental purposes. * * * Being, therefore, taxes for

general revenue, measured by the rule heretofore

stated, it would seem to follow that in order to

make the burden equal and uniform, the taxes

should necessarily be imposed upon the taxable

property of the entire state."

One of the cases most frequently cited and which will

probably be called to the Court's attention by appellee,
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is the case of Madden v. Kentucky, 309 U.S. 83. In that

case it appears that the Constitution of the State of

Kentucky formerly provided that all property, both

tangible and intangible, should be taxed alike. This in-

cluded bank deposits. The Constitution was amended

so as to permit the legislature to classify bank deposits.

The tax in question in that suit was at one rate for bank

deposits within the state and at another rate for bank

deposits of citizens of Kentucky which were outside the

state. That was the classification. Upon the death of a

taxpayer, it was discovered that he had large bank de-

posits in the City of New York upon which he had paid

no tax in Kentucky. The attack made upon the law was

based on a claim of violation of the Fourteenth Amend-

ment. The Court held that the Fourteenth Amendment

protected the rights of a person as a citizen of the

United States, and it distinguished between the rights

of a citizen of the United States and those of a state.

It was pointed out the classification was a proper one

because it was so difficult to enforce any tax against

bank deposits held in banks outside the state, and if a

taxpayer did not make any return on these deposits,

it was generally not discovered that he was the owner

of them until after his death. There it was held that

there was a basis for the classification. All citizens of

Kentucky were treated alike. That case is vastly differ-

ent from this ; for in the Kentucky case the court dealt

with classification, while here we have exemption.

In Alaska, Chapter 10 sets up two wholly different

systems of taxation applying to different parts of the

Territory or different taxing districts, and having no

uniformity in any respect. The tax is assessed and col-
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lected in the municipalities and school districts under

the varying provisions of the ordinances of the differ-

ent cities and school districts. They are all due at differ-

ent dates. They bear different rates of interest; have

different penalties, and provide an entirely different

system of enforcement and collection ; they have differ-

ent exemptions and different lien provisions. The taxes

levied on the same classes of property outside those

taxing units are assessed in an entirely different man-

ner; they are equalized differently, and the enforce-

ment provisions are vastly different. The rate of in-

terest is different. The liability of the taxpayer is dif-

ferent. The lien provisions are not the same, and an

entirely different kind of court procedure is set up for

the enforcement of the tax. The discounts provided in

some of the ordinances result in a different rate of tax.

The exhibits introduced here, namely, the tax ordi-

nances of Fairbanks, Juneau and Douglas, and the or-

dinances and resolutions of the Fairbanks, Douglas and

Juneau School Districts, illustrate the differences in

the taxes in those taxing units, the differences in the

methods of assessment, the differences in penalties and

interest, in dates of assessment and dates when taxes

are due. All these ordinances and resolutions show dif-

ferent exemptions from those provided in the Alaska

Property Tax Act, and, in fact, the law under which

municipalities and school districts operate provides for

a different exemption. Section 6 of Chapter 10 of the

Laws of 1949 allows an exemption of $200.00 each to all

taxpayers. Chapter 38 of the Laws of 1949 permits

municipalities to grant the $200.00 exemption only to "a

household or head of the family. '

' Chapter 38 specifical-
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ly exempts from municipal taxation '

' all monies on de-

posit." Chapter 10, Section 6, exempts only monies on

deposit which may belong to certain veterans' organiza-

tions. Therefore, if an individual has money on deposit

in a bank within a municipality, it is exempt from taxa-

tion. If he has money on deposit anywhere else in the

Territory outside municipalities and school districts,

etc.—and many persons have in remote places with

stores and mercantile establishments—it is subject to an

annual tax of 10 mills under Chapter 10. It should be

pointed out that Chapter 38 of the Laws of 1949 was

passed and approved three weeks after the passage and

approval of Chapter 10.

The evidence shows that the property of intervenor

in the Juneau School District in the year 1949 was sub-

jected to a Territorial tax of 3 mills. The property of

intervenor at Annex Creek was taxed at 10 mills. The

property of plaintiff and all other persons within the

City of Fairbanks and the Fairbanks School District

was taxed at no mills.

The appellee, after having argued that these two

wholly different systems of taxation, under different

laws and many different ordinances, are really classi-

fication of property, proceeds next to advance a theory,

not supported anywhere in the law, for this so-called

classification. Briefly, the theory is that within munic-

ipalities the Territory, before the passage of the Act

in question, contributed from 75% to 85% of the ex-

penses of the schools, depending upon the school en-

rollment, in the various cities and school districts, while

paying the entire expenses of the rural schools outside

of municipalities and school districts ; that because the
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property owners in cities were required to pay from

15% to 25% of the expenses of their schools, the legisla-

ture properly accorded them the tax exemption which

is provided in the Alaska Property Tax Act so that

property outside of cities and school districts should

pay the tax into the Territorial treasury while taxpay-

ers owning property within cities and school districts

should be relieved of the tax, or if levied under their

own laws, be permitted to keep it.

This is wholly a theory of appellee. There is nothing

in the law to even hint that such was the intent of the

Legislature and there is no such declaration of policy.

Let us see how that would work. The record shows that

within the City of Fairbanks the total taxable property

in the year 1949 was $16,060,624.00, and in the Fair-

banks school district outside of the City of Fairbanks

the assessed value for the year 1949 was $13,532,279.00.

This makes a total of $29,592,903.00. A Territorial tax

levied on that at 1% would amount to $295,929.03. The

entire school budget of the Fairbanks school district,

i.e., the district which includes the city and the out-

lying area contained in the district, for 1949 and 1950

shows $210,575.50. Thus if the Fairbanks school dis-

trict, which includes the City of Fairbanks, should

use the Territorial property tax of 1% as an offset

against the entire expense of its schools, it would be

receiving $295,929.03 as against an expenditure of

$210,575.50, and this would result in a profit or advan-

tage to the school district of $85,354.53. But that is not

all, for the law of the Territory, which provides that

the Territorial treasury shall pay three-fourths of the

cost of schools within the Fairbanks school district, was
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not changed, so that the city would have over $295,-

000.00 additional tax money under the Alaska Property

Tax Law to offset not $210,575.50, but against only one-

fourth of that, as that is the only portion the cities

and school districts pay toward the expense of their

schools. The advantage to the Fairbanks school district,

therefore, would be over $241,000.00 instead of $85,-

354.53. It would certainly seem that if any such theory

had been in contemplation of the legislature when the

law was passed, the members would certainly have at

least adjusted the matter of payment of school ex-

penses, and instead of paying three-fourths of that ex-

pense, they would have allowed the cities and school

districts, with the vastly increased revenues which

would be available, to pay all their own school expenses.

Even this would have given the Fairbanks school dis-

trict, for instance, a greater advantage over the rural

areas, and the same would hold true for all other mu-

nicipalities and school districts.

F The evidence shows that the value of all property in

the Fourth Division outside of incorporated cities and

school districts for the year 1949 which would be sub-

ject to the Territorial tax was $15,842,740.27, or ap-

proximately a half of the property within the City of

Fairbanks and the Fairbanks School District (R. 120).

The evidence further shows the total value of the

assessable property in one municipality in the Third

Division, namely, Anchorage, in two municipalities

and one school district in the First Division, namely,

Juneau, Ketchikan and the Juneau School District.

The report of the Tax Commissioner for the years
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1949 and 1950 shows the total value of all assessable

property in the four judicial divisions outside of in-

corporated cities, school districts and public utility

districts, as follows

:

First Judicial Division $ 7,902,641.42

Second Judicial Division 7,141,092.33

Third Judicial Division 17,226,074.76

Fourth Judicial Division 15,842,740.27

Total $48,112,548.78

(See p. 31, Report for 1949-1950) (R. 120)

The total taxable property within the City of Juneau

in the year 1949 was $12,756,258.00 (R. 122). In the

Juneau School District it was $4,866,096.00 (R. 136).

In the City of Ketchikan it was $15,549,945.00 (R. 143),

and in the City of Anchorage it was $31,572,225.00 (R.

136). Therefore, the total taxable property within these

taxing areas not subject to the Alaska Property Tax

Act was $94,337,427.00. There are many other incor-

porated cities and school districts in each of these divi-

sions, and particularly in the third and first. But in the

four cities and the two school districts for which the

figures are available, the total taxable property which

is, in effect, exempt from the Alaska Property Tax Act,

is over 2^4 times the entire taxable property subject to

the provisions of the Act.

It has been thought necessary to suggest that another

reason for the so-called classification, or what we main-

tain is an exemption, is that those who own property

outside of municipalities and school districts have here-

tofore escaped taxation while those within the cities and

school districts have paid taxes for school and munici-
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pal purposes witiiiu tiiose districts. Tiiis is not so. In the

first place, the municipal taxes and the school taxes are

expended entirely for school and municipal purposes,

including streets, sewers, fire protection, public build-

ings, sanitation, and scores of other things which are

not available to those in the rural areas, and secondly,

property in the rural areas has heretofore provided

the greater bulk of the Territorial revenue through li-

cense, excise and other taxes, and these go not only to

support the small rural schools, but to pay their pro-

portion of an average of from 75% to 85% of the cost

of the city and district schools in addition to other gov-

ernmental expenses. The Court will take judicial notice

of the fact that the fisheries and mines are the chief

contributors to the revenue of the Territory and they

have been for many years, and they have paid and are

paying now, heavy taxes. Practically all their property

is situated in rural areas outside of incorporated cities

and towns, and a very small portion of the Territorial

revenues has been contributed from within municipali-

ties and school districts. Thus it appears that appellee's

entire argument on this point has been based on his

premise that the Alaska Legislature, prior to 1949, had

legislated so that an inequality or discrimination exist-

ed against the taxpayer in the cities and school districts.

And, assuming that such discrimination existed, ap-

pellee seeks to justify his position by assuming further

that the legislature now intended to reverse the situa-

tion and to require rural taxpayers to pay the full 1%
tax to the Territorial Tax Commissioner, while the tax-

payers in the cities and school districts may do what
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their own consciences dictate in the matter of imposing

the tax or collecting it, or they may exempt themselves

altogether. There is nothing in the record to support

appellee's assumption or the argument based thereon.

B. Does the fact that the property tax ordinances of the

various municipalities and school districts dififer in-

validate the Act?

Appellee adopts the fallacious premise that the leg-

islature has used a legitimate broad power of classifica-

tion to more equitably distribute the cost of government

between the two classes of taxpayers, i.e., those owning

property in rural areas and those owning property in

cities and school districts. It is then claimed that the

differing provisions of the several tax ordinances of the

cities and school districts can have no bearing upon the

legislation because the legislature, having the power to

classify can also adopt sub-classification. It is not shown

wherein we have, in this case, a rational basis for either

classification or sub-classification, and the difference

between classification and exemption was not pointed

out.

We do not contend that the substantial differences

in the tax ordinances of the various municipalities and

school districts, which are all set up according to law,

alone invalidate the Act. But we do contend that the

Act lacks uniformity because it applies one standard of

values, one method of assessment and collection and en-

forcement, to property outside of cities and school dis-

tricts while leaving it to the municipal and school dis-

trict authorities to either assess, collect and enforce the
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same tax at a different rate and in a different manner

and retain it for their own purposes, thereby setting up

several different standards and different procedures

within the various municipalities and school districts,

or to ignore it altogether, as was the case in the cities

of Fairbanks, Douglas and Juneau and the Fairbanks

and Douglas school districts in 1949.

Municipal and school district taxes are levied for

general municipal and school purposes (A.C.L.A.

§§16-1-35, 9th Sub., 16-1-111, and A.C.L.A. §37-3-23).

The Alaska Organic Act originally limited municipal

taxes to 20 mills. Congress in 1948 amended the Act

by increasing the limit to 30 mills.

We think it sufficient to say that with all the differ-

ences in the municipal and school district ordinances,

even if the 10-mill tax levied by the Alaska Property

Tax Act were provided to be actually collected by the

cities and school and public utility districts and covered

into the Territorial treasury for general Territorial

purposes, still, if assessed, collected and enforced in ac-

cordance with the widely differing provisions of the

local ordinances, the tax would lack uniformity and no

question of justification on the ground of classification

could possibly arise. We have here no device for distrib-

uting the cost of government among those who enjoy

its benefits, which would justify any classification,

much less an exemption of by far the greater portion of

all the property in the Territory.

The Alaska Property Tax Act is another example of

hastily conceived and hurriedly enacted legislation. It
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is apparent on the face of the law that it was intended

to exempt all property in cities and school and public

utility districts because the entire assessment, collec-

tion, enforcement and disposition of taxes within those

taxing units is left to the local authorities under their

own laws, and the Act gives the Territory no control and

no power to interfere if they ignore the law and refuse

to assess any Territorial tax at all, as was the case in

the five municipalities and school districts involved in

this case.

If appellee's theory is correct, or even partially cor-

rect, and the legislature had in view the object of favor-

ing municipalities and school districts, it no doubt

could have passed a general uniform law as required

by the Organic Act, providing for the levy, assessment

and collection of a tax on all property, wherever sit-

uated in the Territory, and then adjusted the school

expenses by assuming the entire cost and expense of

schools within cities and school districts, including the

cost of repairs and additions to school buildings.

Even if Chapter 10 had made it mandatory for cities

and school and public utility districts to assess and

collect the Territorial tax, under the very substantial

differences in their ordinances, permitting them to re-

tain the tax collected, and it could be said that still the

tax is uniform throughout the Territory and levied

under a general law, it is difficult to see how it could

possibly be considered an equal and uniform tax, under

a general law, when the legislature virtually withdrew

all its powers of enforcement and permitted the cities
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and school districts t^ exempt all property within their

corporate limits.

In determining whether an Act of the legislature is a

"general law" the U. S. Court of Appeals for the Ninth

Circuit in the case of Board of Education of San Fravr-

Cisco V. Alliance Assurance Co., 159 Fed. 994, 999, says

that there are certain rules which may be taken as set-

tled, and the opinion sets them torth as follows

:

_ "These general rules have been aptly stated

P thus: (1) An Act applying uniformly to the whole

or any single class of individuals or objects, where

the classification is founded upon some natural in-

trinsic or constitutional distinction, is a general

_ law. (2) In order to make the law general, the clas-

I sification must not be arbitrary, but must be found-

ed on some natural intrinsic or constitutional dis-

tinction, and some reason must appear why the Act

is not made to apply generally to all classes. (3) Al-

though a law is general when it applies equally to

all individuals of a class founded upon a natural

intrinsic or constitutional distinction, it is not gen-

eral if it confers particular privileges or imposes

peculiar disabilites or burdensome conditions in

the exercise of a conmion right upon a class arbi-

trarily selected from the general body of those who
stand in precisely the same relation to the subject

of the law."

The Alaska Property Tax Act in its operation and ef-

fect
'

' confers particular privileges '

' upon all property

owners in school districts, municipalities and public

utility districts. It is not necessary to state that in so

many words in the statutf^. It is not what the law states,

but the result of its operation which is the determining
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factor, and particularly the intent of the legislature

which may be seen from the language employed. The

universally accepted rule in such cases is simple. It"Ts

stated in a few words in 25 R.C.L. p. 815, §66, as fol-

lows:

"In determining whether a law is public, gen-

eral, special or local, the courts will look to its

substance and practical operation rather than to its

title, form and phraseology, because otherwise pro-

hibitions of the fundamental law against special

legislation would be nugatory. '

'

It would seem that looking to the substance and practi-

cal operation of Chapter 10, we must conclude that it is

not a general law within the meaning of the Alaska

Organic Act.

C. Do the provisions of Section 11 of the Property Tax
Act comply with the requirements of the Organic Act?

The Organic Act referred to hereinabove, in §9 as

amended, provides that "all taxes shall be uniform

upon the same class of subjects and shall be levied and

collected under general laws, and the assessments shall

be according to true and full value," etc., with the ex-

ception of mining claims, which are treated differently.

§11 of Chapter 10 says that the assessor "shall value

the property at such sum as he believes the same to be

fairly worth in money at the time of assessment, '

' and

again it defines true value as "that value at which the

property would generally be taken in payment of a just

debt from a solvent debtor." Again, at its value on

"Jan. 1 of the assessment year."

This establishes, at best, conflicting standards of
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value, neither of which is based on true and full value.

In the one instance it is left to the whim of the assessor

and there is no uniformity and no standard. There are

four assessors in the four judicial divisions independ-

ent of each other, with no connecting link between them

and no central equalization board. One assessor might

be an optimist and another a pessimist, and the results

might be widely different. In the other instance, where

a standard of value is attempted to be defined, we

might have a solvent debtor owning, let us say, an in-

operative cannery. He might owe some man $50,000.00,

who would say to him :
" I shall agree to take the can-

nery at $50,000.00 in satisfaction of the debt." The of-

ferer might be someone who knew nothing about can-

neries but who intended to dismantle the plant and sell

the machinery and lumber. At the same time, someone

else who was experienced in operating canneries, but

not a creditor, might be willing to pay $100,000.00 for

the property, to be used for canning purposes.

p It may be argued that appellants have not shown

themselves injured by this defect in the law, but since

there is no connection between the assessors and boards

in the several judicial divisions and no Territorial

board of equalization to which resort may be had, it is

impossible to know whether the property of plaintiff

in the Fourth Division was valued at its full and true

value, and the property of intervenor in the First Divi-

sion at
'

' such sum as the assessor believes it to be fairly

worth in money at the time of assessment. '

' Appellants

have surely been injured and their constitutional rights

violated by taxing their property, while allowing simi-

lar property of others to be passed over and immune.



II. Are the Provisions for the Taxation of Mining Claims
in Accordance with the Amendment to the Organic

Act of June 3, 1948?

The Act of Congress of June 3, 1948 (62 Stat. 302, 48

U.S.C.A. §78) gives the Legislature the power to value

unpatented mining claims and non-producing patented

mining claims which are also unimproved, at the price

paid the United States therefor, or at a flat rate fixed

by the Legislature, etc.

The Property Tax Act values these claims at

"$500.00 per each 20 acres or fraction of each such

claim." We grant appellee's suggestion that it is very

difficult, if not impossible, to ascertain the true and

full value of a non-producing and undeveloped mining

claim, and that it was proper for Congress to permit

the Legislature of Alaska to value these claims for the

purpose of taxation at a flat rate. However, we contend

that $500.00 for each 20 acres or fraction of each such

claim, is not at a flat rate. (The assessor valued inter-

venor's claims at $500.00 per claim, regardless of size

(R. 159).

The District Court for the Fourth Division (12 Alas-

ka 696 at p. 701), in its opinion in the injunction suits,

calls attention to the definition of the word ''flat" as

being '

' absolute ; unvarying ; exact ; even.
'

' This defini-

tion is taken from Webster's International Dictionary,

Second Edition. The method provided in the Property

Tax Act for taxing these mining claims is neither at so

much a claim, which would be a flat rate, or so much

per acre, which might be a flat rate. A full-sized lode

mining claim contains 20.611 acres. The value placed on

that claim by the law is not on an acreage basis, nor is it
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on a claim basis. Here again we find an example of haste

in the passage of the law, and we cannot see how it can

be remedied by judicial interpretation. If one had a

claim of exactly 10 acres, it might be contended that the

value should be $250.00, which is at the rate of $500.00

for each 20 acres, although the law does not read "at

the rate" of $500.00 per each 20 acres. But if one has a

claim of 20.5 acres, it is impossible to know at what rate

it is to be valued. We have $500.00 for the first 20 acres,

but what w^ould be the value placed on the remaining

.5 acres? Would it be another $500.00 or would it be

$25.00? Any way you take it, it is not uniform, and

the same Act of Congress which permits taxation of

mining claims at a flat rate also provides that all taxes

shall be uniform upon the same class of subjects. Many
mining claims are full-size lode claims or full-size

placer claims, and many others are what is known as

fractional claims, which might consist of anything from

a fraction of one acre to 20 acres. The best that can be

said for this provision is that it is so ambiguous as to

be unenforceable, and how any portion of it can be dis-

regarded for the purpose of interpretation it is diffi-

cut to see.

Counsel for appellee suggested that the words "or

fraction of each such claim" are ambiguous and that

they may be stricken out by the Court under the sever-

ability provision of the Act. However, let us see where

that would leave us. The law would then read "$500.00

per each 20 acres" but what about a smaller area, say

of two or three acres, or a fraction of an acre ? If '201

acres is used as a unit, what becomes of a claim smaller

than 20 acres ? What did the Legislature intend ? It is
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impossible, from the language of tlie Act, to ascertain

just what they did intend. The Legislature had the

power to value claims at a flat rate, and when so valued,

the tax applied must still be uniform. Congress must

have meant that the Legislature could value mining

claims at either so much per acre or so much per claim,

and the Legislature has, in its haste, failed to heed the

provision of the amendment to the Organic Act.

We cannot see how the rule of severability can be ap-

plied in this case, where it is impossible to find the leg-

islative intent from the language of the statute, and

where the Court, in order to correct the mistake, would

be required, in effect, to set up a wholly new rate of

taxation of mining claims. There is actually no ambig-

uity in the language used in the Act, the pertinent part

of which is "$500.00 for each 20 acres or fraction of each

such claim. '

' There is nothing for the Court to construe.

The language means that the value shall be $500.00 for

each 20-acre claim and $500.00 for a fraction of such

claim, no matter how small. We submit that such a

basis of valuation is arbitrary and unenforceable and

by no means on the basis of a "flat rate.'^

It will be observed that in the amendment to the

Organic Act, of June 3, 1948, 48 U.S.C.A. §78, it is pro-

vided in part that

"Unpatented mining claims and non-producing

patented mining claims which are also unimproved,

may be valued at the price paid the United States

therefor or at a flat rate fixed by the Legislature

* * * >?

However, that is not what the Legislature attempted to
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do in Chapter 10 of the Laws of 1949, for the language

used there is as follows

:

"The assessed value of unimproved, unpatented

mining claims which are not producing, and non-

producing patented mining claims upon which the

improvements originally required for patent have

become useless through deterioration, removal or

otherwise, is hereb}^ fixed at $500.00 per each 20

acres or fraction of each such claim, * * *."

The Act of Congress amending the Organic Act al-

lows the Legislature to value unpatented mining claims

at the price paid the United States therefor or at a flat

rate fixed by the Legislature. This makes no distinction

between unpatented mining claims which are producing

and unpatented mining claims which are not producing.

Let us proceed under the Alaska law with an unpatent-

ed mining claim. Suppose we have a mining claim un-

patented which is improved because there is a tunnel or

shaft on it which was driven 40 years ago, but its actual

value is less than $500.00. Then its true value might

well be $200.00, and it would have to be assessed at its

true value because it is improved and it is not, within

the meaning of Section 3 of Chapter 10, an unimproved

unpatented mining claim. Therefore, we would have an

unimproved claim assessed at more than an improved

claim, for unimproved claims which are unpatented

must all be assessed at $500.00 per each 20 acres, etc.

I The same would be true of a patented claim where a

tunnel had been driven and a shaft sunk to cover the

cost of the $500.00 improvements required for patent.

If the tunnel and shaft had caved in, then the improve-
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ments required for patent would have become useless

and the claim would have to be valued at $500.00 for

taxation purposes. But if the tunnel and shaft had noi

caved in, the value would be fixed at the full and true

value, which might be 50c if the claim had been worked

out years ago.

Therefore, the Legislature has not even followed the

provisions of the Act of June 3, 1948, at all when they

provide for taxing only unpatented mining claims

which are not producing and "non-producing patented

claims upon which improvements have become useless,
'

'

etc., at a flat rate of $500.00 per each 20 acres or frac-

tion of such claim, if, of course, one could even deter-

mine what that means in terms of a flat rate. It is not a

flat rate, and it is not by any means uniform as to the

same class of subjects.

In the case of the County Commissioners v. James M.

English, 35 Atl.(2d) 135, a 1943 decision from the

Maryland Court of Appeals, it was held that a flat tax

of $30.00 per year, based on all automobile trailers used

as places of habitation, enacted as a revenue measure

was unconstitutional as being arbitrary and without

uniformity ai xi equality, in that it taxed on a different

bases those living in a house having a permanent foun-

dation and those living in structures having a tempo-

rary foundation, and as between the latter it levied the

same tax on a cheap structure as upon an expensive

structure.

In the case of Northwestern Improvement Co. v.

Morton County, 47 N.W.(2d) 543, decided by the Su-
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preme Court of North Dakota on April 12, 1951, it was

held as follows

:

"The statutes imposing excise tax of three cents

per acre for the privilege of holding mineral rights

severed from surface rights in realty by reserva-

(tions in deeds conveying surface rights, without

development of mineral rights by mining opera-

tions, are void as discriminatory, unreasonable, ar-

bitrary, and violating the equal protection clause

of the Fourteenth Amendment to the Federal Con-

stitution in that they apply the flat rate solely to

undeveloped mineral rights severed from surface

rights by express reservations of mineral rights in

deeds conveying surface rights and not to undevel-

oped mineral rights severed by direct conveyance

thereof from owners of surface rights.
'

'

It was pointed out in that case that the constitution

of the state did not command the Legislature to tax all

property by uniform rule, but that the Fourteenth

Amendment to the Federal Constitution, by requiring

equal protection of the laws, precludes purely arbitrary

classifications. Therefore, if the Fourteenth Amend-

ment applies to Alaska—and Section 3 of the Organic

Act applies it— (see Anderson v. Midlaney, 191 F.(2d)

123; Duncan v. Kahanamoku, 327 U.S. 304) then the

Act of Congress authorizing the taxation of unpatented

mining claims itself would seem to be void.

But that is not all, for the Act of June 3, 1948, does

not authorize the Legislature to tax mining claims as

the Legislature has attempted to tax them by Section 3

of Chapter 10, Session Laws of Alaska, 1949. The Act

of Congress says

:

'

' Unpatented mining claims * * * may be valued
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at the price paid the United States therefor or at

at flat rate fixed by the legislature.
'

'

That is all unpatented mining claims. There is only one

alternative ; that is the price paid the United States for

the claim or at a flat rate. Since there is no price paid

the United States for the unpatented mining claims,

then under the Act of Congress all unpatented mining

claims must be valued at a flat rate. But the Legislature

attempts to tax at a flat rate only "unpatented mining

claims which are not producing" with the results which

we have pointed out hereinabove.

III. The Tax on Boats As Provided in Ch. 88 S.L.A. 1949
Is Invalid and Not According to the True and Full

Value As Provided in the Organic Act and the Amend-
ment of June 3, 1948.

Chapter 88 of the Session Laws of 1949 amends Chap-

ter 10 so far as it refers to boats or vessels engaged in

marine service on a commercial basis. That chapter pro-

vides for a tax on boats as follows : (a) on the basis of

value as defined in Chapter 10, Section 3, or (b) at $4.00

per net ton of the vessel's registered tonnage.

Then in Subsection (b) of Chapter 88 it is provided

that

^^In any event the amount payable hereunder,

for each such boat or vessel, shall he not less than

$20.00 per annum.'

^

It is apparent that what is meant by "payable here-

under" is payable under the provisions of Section 3 of

the Alaska Property Tax Act, and that no boat or ves-

sel may be valued either on a valuation basis or a ton-
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nage basis at less than $2,000.00 if the tax is to be $20.00

per annum. Therefore, if we have a boat of 2 tons and a

value of $1,000.00, the tax on the tonnage basis would be

$8.00 and the tax on the valuation would be $10.00, but

the Legislature has provided a minimum of $20.00.

Therefore, one might have a boat which is not taxed on

either the true valuation or the tonnage basis.

We wish to point out that the plaintiff in this case

has no boats or vessels, but the intervenor has, and these

were taxed on a tonnage basis and the tax was paid to

the school district on that basis. (See deposition of J. A.

Williams and Exhibit "J" attached thereto.) (R. 133).

We do not concede that the plaintiff cannot complain

of this tax on vessels for the reason that he has none,

but where a boat or vessel is not taxed at its true and

full value as provided in the Organic Act, and plain-

tiff's property is assessed at its true and full value, the

plaintiff can complain that the taxes are not uniform

and that his rights have been violated by the Act. Of

course, the intervenor has no cause of complaint since it

paid the tax on the tonnage basis—that is, on some of

them. Therefore, this amendment. Chapter 88, on its

face shows that the Legislature ignored the provisions

of the Organic Act in applying the alternative tax to

boats and vessels. The Organic Act provides that all

taxes shall be uniform upon the same class of subjects

and that the assessments of property shall be at its

true and full value. Taxing boats on a tonnage basis is

in disobedience of the mandate of the Organic Act, and

it certainly destroys the uniformity of the tax. The

Legislature, could no doubt have classified boats and ap-

plied a different rate to them, but it did not do that.
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iV. Does the Lack of Any Provision ior a Territorial

Board of Equalization Destroy the Uniformity of the

Tax?

There is no provision in the Alaska Property Tax Act

for any general over-all or Territorial board of equal-

ization. The law sets up divisional boards which have

powers of equalization, etc., in each of the respective di-

visions where they are provided, but there is no Terri-

torial board and no means provided for equalizing the

values between the different taxing units. There is no

way to equalize the taxes in the First Division with

those assessed on similar property and property of the

same value in any other division. There is no agency for

equalizing the assessment or values as between prop-

erty within a municipality or school district and prop-

erty outside of municipalities and school districts.

There is no provision for equalizing the assessments

between the different municipalities, school districts

and public utility districts.

Means for equalizing taxes are at the very root of the

problem of attaining uniformity. We know that prop-

erty cannot always be valued at its exact value, and it is

not always possible to equalize values to a mathematical

certainty, but equalization is essentail to uniformity

and especially under a law such as Chapter 10. The Ter-

ritory, under the law, assumes to tax all property within

the Territorial limits, and the property within the Ter-

ritory outside of cities, school districts and public util-

ity districts is to be valued by assessors in the various

judicial divisions and equalized by a board of equaliza-

tion in each judicial division. But that applies only to
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property outside of these tliree classes of taxing imits.

The cities and school districts are left with their own

boards of equalization, with their own assessors, and

with their own methods of collection and enforcement

of taxes, and it is expressly provided in the law that

neither the divisional boards of equalization nor the

Tax Commissioner shall interfere with the manner in

which taxes may be assessed and equalized within in-

corporated cities and school districts, and they cannot

interfere or complain if they are not equalized at all.

These four divisional boards have no connection with

each other and none of them has any connection with

any board of assessment within any city or school dis-

trict.

It is not so much the lack of a Territorial Board of

Equalization as such that creates the mischief, but the

total absence of any means of equalization at all, of

which appellants complain; means of equalization,

through the Tax Commissioner, the courts or otherwise.

In the authorities cited by appellee and by the District

Court in its opinion we cannot find any case where there

was no means of equalization. Typical is the case of

Charleston Assn. v. Alderson, 324 U.S. 182, where the

law had imposed on the county courts of West Virginia

the duty of acting as Boards of Review with the right to

the taxpayer to appeal.

A taxpayer has no means of knowing whether his

property is valued too high in relation to similar prop-

erty of others situated in any other judicial division or

in any other taxing unit. It is true that the appellants

have not complained in this case of the values placed on

their property. Indeed, there is no place where they can
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complain. There is no administrative step that they can

take to remedy this defect in the law.

If the appellant, Hess, for instance, has a diesel en-

gine outside the City of Fairbanks and on his mining

claims and outside the Fairbanks school district, the

divisional assessor may value it at $5,000.00, while an

exactly similar engine situated within the City of Fair-

banks may be valued at $1,000.00 by the municipal as-

sessor, and the law provides for no method of inquiring

into the justice or the uniformity of these two assess-

ments. One piece of property might be valued at one

sum in one judicial division and at an entirely different

sum in another judicial division. That would hardly be

uniform, but the appellants have nowhere to go to seek

equalization. Such a law makes uniformity impossible.

It forces a taxpayer in one taxing unit to submit to

the valuations made by the assessor for that unit or

district without regard to even their approximate uni-

formity with values in other taxing units. It deprives

the taxpayer of the ordinary and necessary remedy at

law to which he is entitled. It is well settled that every

taxpayer has a right to complain and to seek redress

through a properly constituted board, or in the courts,

if his property is over-valued by the assessor. He must

exhaust his administrative remedies before he goes to

court for that purpose. But here there are no means of

redress. The Legislature has provided for a measure of

uniformity within each separate city and school district

and within each separate judicial division outside cities

and school districts, but the Legislature has only such

power as is granted to it by the Organic Act and no-

where in the Act is there any authority for attempting
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any form of uniformity except on a territorial-wide

basis.

In the case of Pierce v. Green, et at., 294 N.W. 237,

the Supreme Court of Iowa held that under a provision

of the state constitution which does not have a specific

mandate that '

' all taxes shall be uniform upon the same

class of subjects and shall be levied and collected under

general laws * * *," such as we find in the Organic Act

of Alaska, but which state constitution simply provides

that "all laws shall be general and of uniform opera-

tion throughout the state," a mandamus action was

proper against the state Tax Commission where it had

valued some property at 22.6%, some at 25.2%, some at

29.4%, some at 30.8 7o and some at 30.3%). The court

stated at page 343, "To accomplish the purpose of the

equality and uniformity provisions of the Constitution

it is necessary that there be uniformity not only in the

rate or percentage of taxation, but also in the rate or

percentage of the valuation of property, which is taken

as the base to which the rate of taxation is to be ap-

plied.
'

'

The court further held that since the plaintiff's prop-

erty was assessed at a higher rate than that of others,

which was taxed on the percentages of value herein-

above stated, the tax was not uniform and a judgment

of the lower court which had denied a writ of manda-

mus to plaintiff was reversed. That action, it will be ob-

served, was brought against the state tax commission to

require it to equalize the values and to assess all prop-

erty on the same basis. In Alaska we have no Territorial

tax commission which has jurisdiction over all the

property upon which the tax is levied. We have no
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board of equalization. The Territorial Tax Commis-

sioner is denied jurisdiction over most of the property

in the Territory, and most of the property is exempt.

This is the result of the law itself, and the attack must

be made on the law. In the Iowa case it was the state

tax commission which was at fault for not equalizing

values. In Alaska the defect is in the law itself.

The plain language of the Organic Act requires that

all property both within and without municipalities

and school districts be valued and taxed in the same

manner, and unless there is some forum, board, com-

mission or authority of some kind with the power to

equalize values, the tax cannot be uniform, and the lack

of the board of equalization wholly ignores that provi-

sion of the Organic Act.

In the Iowa tax case the tax commission had pro-

ceeded contrary to the constitution. In the Alaska case

it is the Legislature which has violated the constitution

or the terms of the Organic Act.

Black's Law Dictionary, Second Edition, p. 1185,

gives the definition of uniformity as follows

:

''A statute is general and uniform in its opera-

tion when it operates equally upon all persons who
are brought within the relations and circumstances

provided for.

"Uniformity in taxation implies equality in the

burden of taxation which cannot exist without uni-

formity in the mode of assessment as well as in the

rate of taxation. Further, the uniformity must be

co-extensive with the territory to which it applies,

and it must be extended to all property subject to

taxation so that all property may be taxed alike

and equally.
'

'
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See also Midwest Mutual Insurance Co. v. Hoet, 222

N.W. 548.

This lack of uniformity and lack of any remedy to

the taxpayer to require equalization is illustrated in

what we have said hereinabove with reference to the

tax on boats.

In the case of Huidekoper v. Hadley, 111 Fed. 1, the

United States Court of Appeals for the Eighth Circuit

dealt with a taxing statute under the Constitution of

the State of Missouri. The court discusses the provi-

sion in the constitution requiring the board of equaliza-

tion of the state to adjust and equalize the values of

real and personal property among the several counties

of the state. The board had not done that, and the court

held a writ of mandamus would lie to compel it to do so.

In the Alaska case no board is provided, but the Or-

ganic Act imposes the duty on the Legislature to see

that all taxes are uniform on the same class of subjects

and assessed on full and true value. How can anyone

know whether that is done unless there is a Territorial

board of equalization ? And since we cannot mandamus

the Legislature or any other governmental authority to

provide a board, without which, in the very nature of

things, there can be no equalization and no uniformity,

we think the Court should declare invalid any law of

the Legislature which does not make this essential

provision without which there can be no uniformity.

In Railroad d Telephone Co. v. Board of Equalisers,

85 Fed. 302, it is held that where assessments are made

by different boards, and where there is a constitutional

requirement of uniformity in taxation, the State is re-
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quired to provide for equalization of assessments made

by different boards in order to insure that the same

measures of value shall be applied to all property. On

this point the Court said

:

"It is obvious enough that if the State adopts a

system of taxation by which assessments are made
through different officers, agencies or boards, the

State is equally represented by every such board or

agency, and, so far as substantial results are con-

cerned, the case is just the same as if the State

acted through one board only * * *. If there is a

discrimination against different species of prop-

erty imposing an unconstitutional burden there-

on, the result cannot be sustained, and this is equal-

ly so whether such a result is due to erroneous ac-

tion by the board or to defect in the legislation in

not requiring equalization and furnishing the

means whereby this might be made real and effec-

tive."

The requirements of uniformity are generally under-

stood to mean geographical uniformity throughout the

Territory to which the tax applies. This Alaska tax

must be uniformly assessed throughout Alaska. The

statute must guarantee that uniformity. This statute,

on its face, would deny it. In the case of Huron-Clinton

Met. An. v. Board of Supervisors, 8 N.W. (2d) 84, we

find the following language

:

"What is meant by the words 'taxation by uni-

form rule?' And to what is the rule applied by the

Constitution? * * *

"Taxing by uniform rule requires uniformity

not only in the rate of taxation, but also uniformity

in the mode of assessment upon the taxable values.

Uniformity in taxing implies equality in the bur-
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den of taxation, and this equality of burden cannot

exist without uniformity in the mode of assessment

as well as in the rate of taxation. But this is not all.

The uniformity must be co-extensive with the ter-

ritory to which it applies. If a State tax it must be

uniform all over the State; if a county, town or

city tax, it must be uniform throughout the extent

of the territory to which it is applicable. * * * The
purpose of state equalization is to correct improper

application of the true cash value rule and result-

ing variations in assessment as between counties."

See, also

:

61 C.J., "Taxation, "§65;

Maelty v. Tantges, 52 N.W. 858

;

Redman v. Wisenheimer, 102 Cal. App. 488,

283 Pac. 363

;

61 C.J., "Taxation," §922;

People V. Orvis, 133 N.E. 787

;

P Huidekoper v. Hadley, 177 Fed. 1

;

United Globes Mines v. Gila County, 100 Pac.

744.

Equalization, therefore, is necessary to assure uni-

formity.

The main issue in this case is lack of uniformity, and

this appears upon the face of the law itself; and this

lack of uniformity exists in the tax itself within the dif-

ferent taxing districts or units and the lack of any pro-

vision for equalization. Whether uniformity of assess-

ment was attained in the four judicial divisions in 1949

is a question of fact, and that question cannot possibly

be determined because of a denial to taxpayers of any
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agency through which they might have assessments

equalized.

V. What Is the Nature of the Tax Which Was Levied by
Cities and School Districts in 1949?

Section 44 of Chapter 10 provides that the Tax Com-

missioner "shall administer all the provisions of this

Act except those specifically assigned to a board or

under the purview of municipal or school district au-

thority.
'^

The boards of assessment and equalization created by

Section 43 have their power circumscribed and their

jurisdiction is limited to the specific judicial division

in which they are created (Sub-section (f), Sec. 43,

Ch. 10).

When appellants brought the injunction suit in Fair-

banks, which is No. 6352 in the Fourth Judicial Divi-

sion (see Record in Cause No. 12675 of this Court), they

took the position that since the law itself, in Section 3,

pretends to levy the 10-mill tax on all real and personal

property in the Territory, that naturally includes

school districts and municipalities, and we urged that

the first 10 mills of the tax assessed and collected on

plaintiff's property within the municipality at Fair-

banks for municipal purposes, and the first 10 mills of

the tax levied and collected on plaintiff's property with-

in the Fairbanlis school district for school purposes,

was levied and collected under the Alaska Property Tax

Act. (See Paragraphs X and XI of the plaintiff's Com-

plaint in Cause No. 6352 in the Fourth Judicial Divi-

sion.) (189 F.(2d) 417) Record in U. S. Court of Ap-

peals, Ninth Circuit, No. 12675.
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The Court in the Fourth Division, in its findings

found that the incorporated cities of Fairbanks, Ju-

neau and Douglas and the Juneau Independent School

District, Douglas Independent School District and

Fairbanks Independent School District did not provide

for the collection of the Territorial tax levied under the

provisions of Chapter 10. (See Finding No. Ill in

Cause No. 6352.) (U. S. Court of Appeals record in

Cause No. 12675).

In its conclusions of law in that case the Court held

that no cause of action was shown against the defend-

ants City of Fairbanks and the Fairbanks School Dis-

trict, and the cause against them was dismissed (see

Conclusion No. VIII) ; and the Court taxed costs in

their favor against the plaintiff and intervenor (see

Finding No. IX).

When the case went to this Court, this Court affirmed

Judge Pratt in his dismissal of the corporate defend-

ants, 189 F.(2d) 417 at p. 421. There, in discussing the

necessity of injunction to prevent a multiplicity of

suits, the appellate court said

:

"The answer to this contention is that none of

the municipalities or school districts have attempt-

ed to assess or collect a tax under the Act except in

one instance already mentioned, in which case the

tax on boats was voluntarily paid * * * "

This illustrates the complete independence of the cities

and school districts under the provisions of Chapter 10.

They may levy a tax in their own fashion if they desire

to do so, and keep it for their own uses, or they may de-

cline to levy it and thereby wholly exempt all property

within their boundaries.
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Moreover, the levy alone, if uniform, would not be

sufficient to make the law valid in the face of the lack

of any provision for equalization by a Territorial board,

irreconcilable conflicts sanctioned by Section 4, the dif-

ferences in the rates of taxation within and without

municipalities, as provided in Section 4, the inconsist-

encies of Section 11 as to valuation, and all its other

infirmities. There is certainly no uniformity of levy.

CONCLUSION

In addition to the documentary evidence, we have in-

troduced the oral testimony of Mr. J. A. Williams, a

witness for the intervenor, for the purpose of explain-

ing the manner in which the taxes on intervenor 's prop-

erty were assessed and collected in 1949 by the Juneau

School District, and for the purpose of showing that the

intervener's property in the Territory outside the

cities of Juneau and Douglas and the Juneau and Doug-

las School Districts where very substantial property

taxes are assessed each year, to-wit, a total of $26,977.82,

did not quite escape taxation. The intervenor paid the

Territory the Business License Tax levied under Chap-

ter 43, Laws of 1949, on its power sales. It also pays

the United States, through the Forest Service, an an-

nual license fee on the Annex Creek power plants of

$3,240.00, of which amount 25%, or $810.00, is refunded

to the Territory. Then there is another 10 7o, or $324.00,

of this amount used by the Forest Service for roads and

trails in the Territory, so that the total amount of tax

contributed to the Territory by the Annex Creek plant

alone, which is situated outside the incorporated dis-

tricts, is $1,134.00. (See §§500 and 501, Title 16

U.S.C.A.)
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We have not discussed the fact that when real prop-

erty is sold for taxes within a city or school district,

there is a redemption period allowed of two years, but

if the property sold is outside a city or school district,

there is no redemption. This shows on its face the con-

flict with the requirement of the Organic Act that all

taxes shall "be levied and collected under general laws."

Neither have we discussed the conflict between the

law. Chapter 10 and the Fifth and Fourteenth Amend-

ments to the Constitution of the United States and the

Civil Rights Act. In the absence of the specific man-

date of the Alaska Organic Act as to uniformity, the

Act would be violative of the constitutional guaranties

above mentioned. In the recent North Dakota case of

Northwestern Improvement Co. v. Morton County, 47

N.W.(2d) 543, supra, we find that where the North Da-

kota constitution did not contain the uniformity pro-

vision, nevertheless the Supreme Court of North Da-

kota held that the tax in question violated the Four-

teenth Amendment to the United States Constitution.

B In Alaska we have the plain, simple, unambiguous

requirement of the Organic Act in Section 9 that

"All taxes shall be uniform upon the same class

of subjects and shall be levied and collected under

general laws * * * "

It is difficult to see how Chapter 10, as amended by

Chapter 88, could possibly be practically put in oper-

ation even if held to be valid. It just will not work ; but

we have listed on pages 6 to 10 of this brief,

eighteen defects in the law, and we assert that these are

not trivial ; they are not technical ; they are not such as

can be removed by judicial interpretation. Any one of
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them is sufficient to render the law a nullity ; but taken

all together they indicate not only a complete disregard

of the Organic Act, the Constitution and the Civil

Rights Act, but a very clumsy attempt at subterfuge.

In disregard of the requirements of uniformity, the

draftsman of the Act set out to devise exemption of

more than two-thirds of the property in the Territory

from taxation and then, like one who has committed a

crime and endeavors to conceal it, he is led on into other

violations until finally he becomes enmeshed in a web

from which there is no escape.

The draftsman of Chapter 10, having determined to

circumvent all Constitutional provisions for equality

and uniformity, began piling Ossa on Pelion so rapidly

that he has carried invalid provisions into nearly every

section and it requires no Titan to shake down the moun-

tain, but it falls of its own weight.

Respectfully submitted,

Faulkner, Banfield & Boochever,

H. L. Faulkner,

Juneau, Alaska.

Medley & Haugland,
1011 American Building,
Seattle, Washington.

Attorneys for Appellants.
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APPENDIX A

Chapter 10, Session Laws of Alaska, 1949

Section 1. Title. This Act may be cited as the

''Alaska Property Tax Act."

Section 2. Definitions. As used in this Act, the fol-

lowing words and terms shall have the meanings as-

cribed to them in this section unless the context clearly

indicates a different meaning:

(a) The word "assessor" means an authorized repre-

sentative of a Board of Assessment and Equalization

designated to perform the duties of making assessments

in a judicial division.

(b) The word "board" means a Board of Assess-

ment and Equalization.

(c) The word "Collector" means the Tax Commis-

sioner or his authorized representative, employee or

agent designated by him.

(d) The word "division" means judicial division as

understood and recognized in Alaska.

(e) The word "improvements' include all buildings,

structures, fences and additions erected upon or affixed

to the land, whether or not the title of the land has been

acquired by any particular person.

(f) The word "include," when used in a definition

contained in this Act, shall not be deemed to exclude

other things otherwise within the meaning of the term

defined.

(g) The word "person" means and includes any in-

dividual, trustee, receiver, firm, partnership, joint ven-
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tiire, syndicate, association, corporation, trust, or any

other group acting as a unit.

(h) The words "personalty" or "personal proper-l

ty" shall mean all machinery, equipment, household!

goods, and other tangible personal property which isl

located on or used in connection with particular landj

or owned, possessed or used independently of any par-

ticular land.

(i) The word "property" means and includes real

property, improvements, and personalty, as herein de-

fined.

( j ) The words '

' real property " or " land '

' means any

estate or interest therein, including permit or license

rights, and improvements thereon, and shall include all

timber on patented lands.

(k) The words "Tax Commissioner" means the Taxi

Commissioner of the Territory of Alaska.

(1 ) The words '

' tax lien
'

' embrace liens for penalties, ^

interest and costs as well as for unpaid taxes.

(m) The word "Territory" means the Territory ofj

Alaska.

Section 3. Levy of Tax. For the calendar year of

1949, and each calendar year thereafter there is hereby

levied, and there shall be assessed, collected and paid,

a tax upon all real property and improvements, col-

lected and paid, a tax upon all real property and im-

provements and personal property in the Territory at

the rate of one per centum of the true and full value

thereof. For the purposes of this section the assessed

value of unimproved, unpatented mining claims which

I
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are not producing, and non-producing patented mining

claims upon which the improvements originally re-

quired for patent have become useless through deteri-

oration, removal or otherwise, is hereby fixed at $500.00

per each 20 acres or fraction of each such claim, except

j

that if the surface ground of any such claim is used for

,' other than mining purposes and has a separate and in-

dependent value for such other purposes, the valuation

as pertains to such non-mining uses and of improve-

ments incidental to such uses shall be according to the

full and true value thereof.

Section 4. Tax Upon Property Within Incorporat-

ed Cities and Districts. The tax levied under the pro-

visions of Section 3 upon the property within the limits

of an incorporated city or town, independent school

district or incorporated school district in the Territory

shall be assessed, collected and enforced in the manner

prescribed by the property tax law of the municipality

or district, by and at the expense of the municipalities

and districts pro-rated proportionately between each,

provided that amounts levied but which prove uncollec-

tible, and the cost of foreclosure on delinquent accounts

shall be borne by the city or school and public utility

district.

All of the tax levied under this Act which is so col-

lected shall be remitted to such municipalities or school

districts as follows

:

(a) As to cities which are not a part of an independ-

ent school district the municipal tax collection author-

ity shall turn the amount of tax collected over to the

city treasurer.
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(b) As to incorporated school districts the tax col-

lectors thereof shall turn the amount of tax collected

over to the district school board.

(c) As to cities which are part of an independent

school district the amount of taxes collected shall be

turned over to the city treasurer. The city treasurer is

hereby authorized and empowered to turn over to the

school board such part of the funds collected as may be

determined by the city council from time to time neces-

sary to efficiently carry on school functions in said

school district. Such cities may assess and collect an

additional tax on real and personal property situate in

the said cities not to exceed the amount allowed by law,

which tax shall be assessed and collected at the same

time and in the same manner as the tax provided in

Section 3 of this Act, which said funds shall be used

by said cities for general municipal purposes. Regard-

ing that part of independent school districts outside of

town bounds, the tax collection authority therein shall

turn the taxes collected over to the district school board

;

provided that the millage levy for school purposes shall

be uniform within incorporated school districts whether

said districts includes another incorporated municipal-

ity or not and any unused remainder up to the maxi-

mum levy hereunder shall revert to the Territorial

Treasurer except that portion collected within any in-

corporated municipality within the boundary of such

school district in which case such remainder, unused

for school purposes, shall revert to the treasury of the

incorporated municipality in which it may be collected.

(d) Taxes collected hereunder within a public utility

district shall be handled in a like manner to those col-
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lected in cities or other incorporated municipalities,

including collection costs, remissions and school millage

levy provisions as set forth herein.

g. (e) In all cases where such local units are to receive

such tax collections, the local tax collection authority

shall, upon delivery of the money as above set forth,

obtain a receipt in duplicate therefor and forward the

duplicate thereof to the Tax Commissioner. The time

or times to be set for payment on account of such col-

lections shall be prescribed by the Tax Commissioner.

Such other accounting as may be indicated shall be

made to the Tax Commissioner at such times and in

such manner as may be prescribed by him.

The tax money so collected which remains after re-

missions have been made shall be transmitted to the Tax

Commissioner at such intervals and in such manner as

he shall direct, for deposit with the Treasurer, to be

covered into the general fund of the Territory.

Section 5. Tax on Pkoperty Outside Incorporated

Cities and School Districts. The tax levied under the

provisions of Section 3 upon property outside the lim-

its of an incorporated city, independent school district,

or incorporated school district or public utility district

in the Territory shall be assessed, collected and en-

forced as provided in this Act.

Section 6. Exemptions.

(a) Property shall be exempt from taxation here-

under when used exclusively for education, religious,

or charitable purposes.

(b) The property of the United States, of the Terri-

tory, and of any municipal corporation, independent
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school district, incorporated school district, public util-

ity district and association operating utilities under

arrangement with the Rural Electrification Adminis-

tration, shall be exempt hereunder.

(c) The personal property of any person to the value

of $200.00 shall be exempt hereunder.

(d) The property of any organization not organized

for business purposes, whose membership is composed

entirely of the veterans of any wars of the United

States, or the property of the auxiliary of any such or-

ganization, and all monies on deposit belonging to such

organization shall be exempt hereunder, except any such

property which produces rentals or profits for such or-

ganization.

(e) The laws exempting certain property from levy

and sale on execution shall not apply to taxes levied

hereunder or to the collection thereof.

(f) New industrial, commercial and business con-

struction shall be exempt during the period of construc-

tion and until the plants or buildings are occupied or

operated, but in no case shall this exemption exceed

three taxable years from the time of beginning of con-

struction. Modifications and repairs to existing struc-

tures shall not be considered new construction under

this provision.

(g) All homesteads upon which entry has been made

in accordance with the land laws of the United States

shall be exempt from the date of entry until one year

after the date upon which patent shall have been grant-

ed and final title acquired. Such exemptions shall in-

clude all improvements upon such homesteads pertain-

ing to residential or agricultural purposes.
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(h) Industrial Incentive Clause: The Tax Com-

missioner is authorized to grant incentive exemptions

hereunder in the manner and to the extent hereinafter

set forth

:

(1) An exemption of one-half of the tax otherwise

imposed hereunder, or such other lesser fraction thereof

as the Tax Commissioner may deem to be a necessary

and proper encouragement to new industry as herein-

after defined, for such period not exceeding 10 taxable

years from the date production is commenced, upon new

plants and buildings and other installations, real estate

and equipment, as are constructed and procured by new

industrial enterprises, as hereinafter defined, to manu-

facture or process products which constitute industry

new to Alaska with resultant establishment of new pay-

rolls in Alaska.

The terms "new industry" or "new industrial enter-

prises" as used herein shall mean undertaking for the

purpose of manufacturing or processing products not

manufactured or processed in Alaska on the effective

date hereof and for which plants have not already been

established in Alaska.

(2) The Tax Commissioner shall establish and pro-

mulgate general standards and rules conformable to this

Act for determining the eligibility of applicants for ex-

emptions hereunder, and the extent to which exemp-

tions for such applicants respectively are to be granted,

including such factors as : permanence of the industry

involved ; the amount of its capital investment ; whether

it is a seasonal or continuous operation ; whether it will

likely be marginal because of distance from principal
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markets; transportation costs and differential in cost

of production in Alaska as compared to cost of pro-

duction elsewhere ; the number of resident Alakan work-

men who will be given employment ; and other pertinent

factors, related to improving the economy of the Terri-

tory of Alaska. He shall also consider in each case the

recommendation of the Divisional Board of Assessment

of the division in which the new industry is proposed to

be established, which recommendation shall be obtained

by the applicant in advance of the application and at-

tached thereto. After all such factors are taken into

consideration, the decision of the Tax Commissioner

shall be rendered, subject, however, to final approval of

the Divisional Board of Assessment. If after studying

the Tax Commissioner's findings and decisions, the said

Board, acting by majority of its members, is unable to

agree with said decision, it shall, after reasonable no-

tice to the Tax Commissioner and the affected new in-

dustry, hold a hearing and make the decision, which

shall be final, except that when such exemption decision

expires, the position of the new industry may be re-

evaluated and extension granted within the maximum

limits allowed hereunder, in the same manner as pro-

vided for the granting of the original exemption.

(3) All exemptions granted hereunder shall be nego-

tiated and consummated prior to the initial commence-

ment of production by the applicant.

(4) Exemptions granted by the Tax Commissioner

hereunder shall be applicable within or without munic-

ipalities, school districts or public utility districts.

Section 7. Returns.

(a) On or before the 15th day of July in the year
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1949, and on or before the 15tli day of March in eacli

year thereafter, every person shall submit in duplicate

to the assessor of the judicial division, a return of his

property, and of the property held or controlled by him

in a representative capacity, in the manner prescribed

in this Act, which return shall be based on values exist-

ing as of January 1 in the same year.

* * *

Section 11. Valuation. Property shall be assessed

at its full and true value in money, as of January 1 of

the assessment year. In determining the full and true

value of property in money, the person making the re-

turn, or the assessor, as the case may be, shall not adopt

a lower or different standard of value because the same

is to serve as a basis of taxation, nor shall he adopt as a

criterion of value the price for which the property

would sell at auction, or at a forced sale, either separ-

ately or in the aggregate with all of the property in the

taxing district, but he shall value the property at such

sum as he believes the same to be fairly worth in money

at the time of assessment. The true value of property

shall be that value at which the property would gener-

ally be taken in payment of a just debt from a solvent

debtor.

Section 12. Assessment. Every person shall be as-

sessed and taxed annually on his property in the divi-

sion in which the property is situated, and where any

parcel of land is situated partly in one division and

partly in another or partly within a municipality or

school district and partly elsewhere, the assessment in

respect of that parcel shall be made in the division or

district within which the greater part of the property
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is situated. Real property and personalty shall be sep-

arately assessed.

Section 13. To Whom Assessed.

(a) Subject to subsection (b) and (c) of this section,

property shall be assessed and taxed in the name of the

owner or claimant or where the property is owned, oc-

cupied or claimed by two or more persons, it shall be

assessed and taxed in the names of the owners, occu-

piers or claimants jointly.

(b) Where a verified statement is furnished showing

that property has become the subject of a contract of

sale or been leased by the owner to another person, the

name of the other person shall be noted on the assess-

ment roll and like notice of the assessment shall be sent

to him as to the owner, in which case the taxes assessed

in respect of the property may be received either from

the owner or from the purchaser or tenant, or from any

optionee, prospective distributee, purchaser or encum-

brancer who desires to safeguard the title to the prop-

erty.

(c) Land of the United States or the Territory which

is held under any mining location, lease, license, agree-

ment for sale, accepted application for purchase, or

otherwise, shall be assessed and taxed in the name of the

occupier according to the value of his interest therein

(except as above modified in this Act with respect to

certain mining claims) ; but no assessment or taxation

in respect of land so held or occupied shall in any way

affect the rights of the United States in the land.

(d) Where the property assessed is owned by two

or more persons in undivided shares, each owner shall
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be assessed on the undivided interest at the proportion

of the assessed value of the property that his undivided

interest bears to the whole.

Section 14. Content of Assessment Roll.

(a) The assessor of each division shall prepare an

annual assessment roll for each division covering prop-

erty outside of municipalities and school districts and

public utility districts, after consideration of all re-

turns made to him pursuant to this Act, and after care-

ful inquiry from such sources as he may deem reliable.

Section 15. Assessment Notice.

(a) The assessor, before completion of the assess-

ment roll, shall give to every person named thereon a

notice of assessment, showing the valuation and assess-

ment of his property and the amount of taxes thereon,

in such form as the Tax Commissioner may prescribe.

At least 60 days must be allowed from date of such mail-

ing within which to appeal to the Board against the

assessment.

Section 16. Completion of Assessment Roll. The

assessor shall complete the annual assessment roll for

the year 1949 on or before the 1st day of September and

for each year thereafter on or before the 1st day of

July of that year, which shall be based on values of

January 1st immediately preceding, and shall certify

the same by attaching thereto a certificate in a form to

be prescribed by the Tax Commissioner. Such supple-

mentary assessment rolls shall be prepared and certi-

fied as may be deemed necessary or expedient.

* * *

Section 23. Sittings and Records of Boaed. For the
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purpose of scrutinizing the assessment roll and its sup-

plements, and taking corrective action thereon, or for

hearing appeals in respect of any assessment roll, or

from any assessment made under this Act, the Board

in each division shall sit and adjourn from time to time

as its business may require, and shall record its pro-

ceedings and decisions. During all periods when a

Board is not in session, its record and decisions shall

be kept by the assessor.

Section 24. Notices By Board.

(a) Where the name of any person is ordered by the

Board to be entered on the assessment roll, by way of

addition or substitution, for the purpose of assessment,

the Board shall cause notice thereof to be mailed by the

assessor to that person or his agent in like manner as

provided in Section 15, giving him at least 60 days from

the date of such mailing within which to appeal to the

Board against the assessment.

(b) Whenever it appears to the Board that there are

overcharges or errors or invalidities in the assessment

roll, or in any of the proceedings leading up to or sub-

sequent to the completion of the roll, and there is no

appeal before the Board in which the same may be dealt

with, the Board may notify parties affected with the

view of hearing them.

Section 25. Appeal By Person Assessed.

(a) Any person whose name apears on the assess-

ment roll for any division or who is assessed in any dis-

trict, may appeal to the Board with respect to any al-

leged overcharge, error, omission or neglect of the as-

sessor.



67

(b) Notice of appeal, in writing, shall be filed with

the Board within 60 days after the date on which the

assessor's notice of assessment was given to the per-

son appealing. Such notice must contain a certification

that a true copy thereof was mailed or delivered to the

assessor. If notice of appeal is not given within that

period, right of appeal shall cease, unless it is shown to

the satisfaction of the Board that the taxpayer was un-

able to appeal within the time so limited.

(c) A copy of the notice of appeal must be sent to

the assessor as above indicated.

* * *

L Section 27. Notice of Hearing. Not less than 30 days

before the sitting at which the appeal is to be heard,

the Board shall cause a notice to be mailed by the as-

sessor to the person by whom the notice of appeal was

given, and to every other person in respect of whom the

appeal is taken, to their respective addresses as last

known to the assessor. The form of such notice shall be

prescribed by the Tax Commissioner.

Section 28. Hearing of Appeal.

(a) At the time appointed for the hearing of the ap-

peal, the Board shall hear the appellant, the assessor,

other parties to the appeal and their witnesses, and con-

sider the testimony and evidence adduced, and shall de-

termine the matters in question on the merits and ren-

der its decision accordingly.

(b) If any party to whom notice was mailed as above

set forth fail to appear, the Board may proceed with

the hearing in his absence.
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(c) Tlie burden of proof in all cases shall be upon

the party appealing.

* * *

Section 30. Collection Unaffected By Appeal.

Neither the giving of a notice of appeal by any taxpay-

er, nor any delay in the hearing of the appeal by the

Board shall in any way affect the due date, the delin-

quency date, the interest, or any liability for payment

provided by this Act in respect of any tax which is the

subject matter of the appeal. In the event of the tax

being set aside or reduced by the Board on appeal, the

Tax Commissioner shall refund to the taxpayer the

amount of the tax or excess tax paid by him, and of any

interest imposed and paid on any such tax or excess.

Section 31. Appeal to Court. Any person feeling ag-

grieved by any order of the Board shall have the right

of appeal on a de novo basis to the District Court for

the Territory of Alaska in the division in which the mat-

ter is pending. Such appeal shall be pursued as nearly

as may be in accordance with the procedure prescribed

in Sections 68-9-4 to 68-9-14 inclusive, Alaska Compiled

Laws Annotated 1949, governing appeals from a Jus-

tice's Court in civil cases and the Tax Commissioner

shall promulgate uniform regulations adapting the

above referenced procedure for perfecting such appeals.

Section 32. Time of Payment. Taxes for a calendar

year shall be payable annually the first day of Febru-

ary of the ensuing year. Failure to pay on said due date

shall cause the tax to become delinquent and shall sub-

ject the property assessed to the interest and penalty

additions hereinafter provided. Payments of taxes may
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be made at any time before their due date, but no dis-

count shall be allowed for such early payment.

* * *

Section 34. Lien.

(a) The taxes assessed upon property, together with

interest and penalty, shall be a lien thereon from and

after assessment until paid, and no sale or transfer of

such property shall in any way affect the lien of such

taxes.

(b) Liens for taxes hereunder shall be first liens and

paramount to all prior and subsequent encumbrances,

alienations and descents of the property.

Section 35. Interest.

(a) For failure to pay taxes when due, interest in-

clusive of penalty at the rate of one per cent per month

shall be added on the first of each month until the tax

is paid or the property sold hereunder, but not to ex-

ceed the legal rate of interest in the aggregate.

(b) Where a tax becomes payable in respect to prop-

erty assessed on a supplementary assessment roll, the

like interest shall be added to and recovered as a part

of the tax as might have been imposed if the return and

the assessment had been made at the time prescribed

by this Act and the tax had been duly levied and had

not been paid.

* * *

Section 42. Recovery of Unpaid Liens. On or after

the first day of April of any year, the Tax Commission-

er may, with the assistance of the Attorney General,

file in the office of the clerk of the district court in the

division in which property subject to delinquent taxes

is situated, a list of all parcels affected by unpaid liens.
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Thereafter the Tax Commissioner shall, unless the mat-

ter be otherwise resolved, proceed to foreclosure of said

liens in substantially the manner prescribed in Sec-

tions 22-2-8 to 22-2-18, both inclusive, of Alaska Com-

piled Laws Annotated 1949, for the foreclosure of land

registration liens, and all pertinent provisions of said

sections are hereby adopted as applicable hereto.

Section 43. Boards of Assessment and Equaliza-

tion.

(a) There is hereby created and established for each

judicial division a Board of Assessment and Equaliza-

tion.

* 4«' *

(f) Each Board, within its judicial division, shall

have the power and duty, subject to the approval of

the Tax Commissioner as to all expenses of Board oper-

ations, to :

—

(1) Exercise general supervision and direct the ac-

tivities of assessment and equalization of property

taxes

;

* * *

(4) Hold hearings and conduct investigations re-

quired in the administration of the assessment provi-

sions of this Act and hear and determine appeals in-

volving assessment of property, at such points in their

respective divisions as will serve the general conven-

ience of the public, provided that written minutes may

be kept of the testimony of witnesses without making

a word by word record thereof

;

* * *

(8) Perform all duties specifically imposed and ex-

ercise all powers conferred upon the Board.
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Section 44. Tax Commissioner. The Tax Commis-

sioner shall be the collector of taxes levied under this

Act and enforce collections with the aid of such divi-

sional collectors or other deputy collectors and person-

nel as he may see fit to appoint. He shall administer all

provisions of this Act except those specifically assigned

to a board or under the purview of municipal or school

district authority. The Tax Conmiissioner shall pre-

scribe and furnish all necessary forms, and promulgate

and publish all needful rules and regulations conform-

able herewith for the assessment and collection of any

tax herein imposed, and shall voucher for expenditures

according to law.

^ Section 45. Severability Clause. If any provision

of this Act, or the application thereof to any person or

circumstance is held invalid, the remainder of the Act

and such application to other persons or circumstances

shall not be affected thereby.

Section 46. Emergency Clause. An emergency is

hereby declared to exist and this Act shall take effect

immediately upon its passage and approval.

Approved February 21, 1949.

Chapter 88, Session Laws of Alaska, 1949

Section 1. Section 3 of the Alaska Property Tax

Act which was House Bill No. 2 of this session of the

Legislature, is hereby amended by adding thereto at

the end thereof the following language

:

With respect to any boat or vessel engaged in

marine service on a commercial basis and subject
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to the provisions of this Act, the owner of said boat

or vessel may elect

:

(a) To pay the tax levied, hereunder on such boat

or vessel on the basis of the value thereof as defined

herein, or

(b) To pay $4.00 per net ton of such vessel's

registered tonnage, but in any event the amount
payable hereunder, for each such boat or vessel,

shall not be less than $20.00 j)er annum.

Approved March 23, 1949.

APPENDIX B

Act of Aug. 24, 1912, c. 387, §9, 37 Stat. 514, as

amended June 3,1948, c. 396, 62 Stat. 302, 48 USCA
§78.

All taxes shall be uniform upon the same class of

subjects and shall be levied and collected under gen-

eral laws, and the assessments shall be according to the

true and full value thereof, except that unpatented min-

ing claims and non-producing patented mining claims,

which are also unimproved, may be valued at the price

paid the United States therefor, or at a flat rate fixed

by the legislature, but if the surface ground is used for

other than mining purposes, and has a separate and in-

dependent value for such other purposes, or if there

are improvements or machinery or other property

thereon of such a character as to be deemed a part of

the realty, then the same shall be taxed according to

the true and full value thereof.


